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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
VICTORIA DIVISION

TARGETED JUSTICE, INC.;

a 501(c)(3) Texas Corporation, et al.
Plaintiffs, Case No. 6:23-cv-00003

VS.

MERRICK GARLAND et al.

Defendants.

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION
AND MEMORANDUM IN SUPPORT THEREOF
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
VICTORIA DIVISION

TARGETED JUSTICE, INC;

a 501(c)(3) Texas Corporation, et al.
Plaintiffs,

V. Case No. 6:23-cv-00003

MERRICK GARLAND et al.

Defendants.

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION
AND MEMORANDUM IN SUPPORT THEREOF

TO THE HONORABLE COURT:
NOW COME the Plaintiffs, through their undersigned counsel, and respectfully allege
and pray:
INTRODUCTION

Plaintiffs have been handed down a lifetime sentence to inclusion on a McCarthy-esque.
blacklist, which operates under color of law and masquerades as a legitimate law-enforcement
tool. This “blacklist” violates fundamental constitutional rights upon which a free and healthy
society must exist. These rights deprived include the presumption of innocence, the right against
illegal search and seizure and the rights to fundamental and procedural due process.

The victims of this apparatus are not limited to the estimated 300,000 American citizens
and legal residents who have been permanently entered into this unconstitutional register.
Rather, it concerns the evisceration of the individual’s prerogative to exercise freely his
constitutionally-protected rights to freedom of thought, speech and association. The ramifications
of inclusion on this list are deep and troubling. We lay out below, in painstaking detail, the

breathtaking toll this unconstitutional designation has taken on the Plaintiffs” lives and why it
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compels that this Court issue a Preliminary Injunction ordering its elimination. If this court does
not act imminently, Plaintiffs will continue to suffer the irreparable harm that they sustain on a
daily basis.

How did we get here?

In response to the September 11, 2001 attacks, Former President George W. Bush issued
the September 16, 2002 Homeland Security Presidential Directive 6 (“HSPD-6”). (Exh. 1). This
directive instituted a policy designed to develop, integrate and maintain “thorough, accurate and
current information” concerning individuals “known or appropriately suspected to be or have
been engaged in conduct constituting, in preparation for, in aid of or related to terrorism
(Terrorist Information...)” (Exh. 1).

HSPD-6 expressly mandated strict compliance with the provisions of the Constitution and
applicable laws, including those protecting the rights of all American citizens. (Exh. 1).

On the same day, Attorney General John Ashcroft, Secretary of Homeland Security Tom
Ridge, Secretary of State Colin Powell, Defendant Federal Bureau of Investigations Director
Robert Mueller, and Director of Central Intelligence George Tenet announced the creation of the
Terrorist Screening Center (“TSC”) under the purview of Defendant FBI “to consolidate
terrorist watchlists and provide 24/7 operational support for thousands of federal screeners
across the country and around the world.” (Exh. 2).

The stated purpose of the TSC was to “ensure that America’s government screeners are
working from the same unified set of anti-terrorist information and will provide a comprehensive
anti-terrorist list when a suspected terrorist is screened or stopped anywhere in the federal
system.” (Exh. 2). (Emphasis ours).

However, what evolved was the establishment of an ever-growing list of individuals the

TSBD termed “non-investigative subjects” (“NIS™). The maintenance of such a list exceeds the
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legal authority delegated to Defendant FBI and its TSC in HSPD-6 by including non-terrorists in
a terrorist screening database.

The TSC is administered by Defendant FBI in coordination with Defendant Department
of Homeland Security (“DHS”), the Department of State (“State”), the Department of Justice
(“DOJ”), and the Office of the Director of National Intelligence (“ODNI”). Beydoun v. Sessions,
(6" Cir. 2017); Mokdad v. Lynch, 804 F.3d 807, 809 (6th Cir. 2015). (Exh. 3, p. 3, 15).

The TSC develops and maintains the Terrorist Screening Data Base (“TSDB”). Beydoun

v. Sessions, (6" Cir. 2017). The TSDB's only source of legal authority is the HSPD-6 presidential

directive. (Exh. 3, p. 2. 9 5). HSPD-6's unambiguous, stated purpose is to “develop, integrate,
and maintain thorough, accurate, and current information about individuals known or
appropriately suspected to be or have been engaged in conduct constituting, in preparation for, in
aid of, or related to terrorism (Terrorist Information)”. (Exh. 1).

Despite the fact that the official raison d'etre of the TSC and its TSDB is “...to protect
America’s communities and families by detecting, disrupting, and disabling terrorist threats...”
and “to protect the United Sates from Terrorist attacks”, reality has proven otherwise. (Exh.
2, emphasis ours). Twenty years after its creation, defendant FBI recognizes it is not aware of a
single incident of terrorism that the TSDB prevented. (Exh. 4, p. 104, lines 3-8; p. 177, lines
16-22).

Two components of the TSDB jointly referred to as “the Watchlist” have been the subject
of prior unsuccessful judicial challenges. “The TSDB has two primary components: the Selectee
List and the No Fly List. Persons on the No Fly List are prevented from boarding flights that
intend to fly into, out of, or even through United States airspace. By contrast, persons on the
Selectee List are not barred from flying but are systematically subject to extra screening at

airports and land border crossings.” Abdi v. Wray, 942 F.3° 1019 (10" Cir. 2019).

3
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This case does not involve a challenge to any of the two first lists that make up the

«“watchlist”. Rather: this case is about a challenge to the other two TSDB components: Handling
Codes 3 and 4, also referred to as “Non-investigative subjects” (“NIS). (Hereinafter jointly
referred to as the “McCarthy blacklist”).

This modern-day McCarthy blacklist comprises 97% of the TSDB records. (Exh. 5)
It contains the names of unsuspecting people that don't meet the terrorist criteria. (Complaint, 9
15-16, Exh. 3, page 8, fn 7). The clear language of HPDS-6 precludes any wiggle room for the
creation of any other “list” unrelated to the screening of known or suspected terrorists (“KST”).
(Exh. 1) The McCarthy blacklist within the TSDB is illegal because it exceeds the agency's
delegated authority. Unauthorized and illegal exertion of executive power such as this violates
both the constitutional precept of Separation of Powers and the arbitrary and capricious standard
that regulates agency action.

Former TSC deputy director Timothy Groh admitted under oath that over 90% of the
people in the TSDB had never had an “encounter” with law enforcement. (Exh. 14, pp. 371-372).
This means that most of the people in the TSDB are not only NIS but also are law-abiding

citizens. Nonetheless, they are listed in a terrorist database.

The secret inclusion of non-terrorists such as Plaintiffs, TJ Members, and others similarly
situated to them on this McCarthy blacklist, for an indefinite period of time, for unauthorized
purposes infringes on their fundamental due process, property and liberty rights. Individuals have
no means to remove their names from it. In USDOJ's 2009 TSC audit report the agency
concluded the following:

“[TThe FBI’s policies regarding watchlist nominations for individuals who are not

subjects of current FBI investigations do not fully address the FBI’s

responsibilities for maintaining the resulting watchlist records. The FBI’s

watchlisting policies do not address the need to update these records, and as a
result it is unlikely that these records would be modified or removed from the

4
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watchlist. We recommended in our previous audit that the FBI improve its

policies concerning subjects not under investigation that the FBI nominates to the

consolidated terrorist watchlist, including adding a requirement for the
modification and removal of non-investigative subjects from the watchlist. An

FBI official told us that the FBI is the process of updating its watchlisting policy

for subjects not under investigation in response to our previous audit and the new

Attorney General Guidelines. (Exh. 6, p. 54).

These constitutional violations inflict irreparable harm on Plaintiffs, TJ Members and
others similarly situated to them.

Plaintiffs will establish herein that the Court should grant this petition for Preliminary
Injunction because there is no risk to Defendants in declaring this modern-day McCarthy
blacklist unconstitutional. By Defendant FBI's own admission, the non-investigative subject
component of the Terrorist Screening Database comprises the names of people that are not
known or suspected terrorists. The irreparable harm its causes Plaintiffs and others similarly
situated outweigh the unknown 'benefits' that could lurk behind this McCarthy blacklist.

STATEMENT OF THE NATURE OF THE PROCEEDING

This case seeks, inter alia, to have the Court hold unconstitutional the McCarthy blacklist
within the TSDB known as the “non-investigative subject” (“NIS”) list or Handling Codes 3 / 4
and/or any other list that does not include “Known and Suspected Terrorists” (“KST”). (Exh. 5.,
p. vii).

Pursuant to Defendant FBI, the categories within the TSDB: are the following:

Handling Code 1 - Outstanding Arrest Warrant

Handling Code 2 - Under Active Investigation

Handling Code 3 - Individual has Possible Ties to Terrorism

Handling Code 4 - Identity Provided has Possible Ties to Terrorism. (Complaint,

115; Exh. 7, p. 1)

Former TSC deputy director Timothy Groh admitted in a statement under Penalty of

5
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Perjury that the last two lists of the TSDB contain the names of individuals who constitute “an
exception” to the “reasonable suspicion standard” “who are not considered ‘known or suspected
terrorists’” and “are not screened as such”. (Exh. 3, p. 7 fn. 7). Since they don't present a terrorist
threat, “any US person who is in the TSDB pursuant to an exception to the reasonable suspicion
standard would not be required to undergo heightened aviation security screening at airports on
that basis.” (Exh. 3, p. 7 fn. 7).

This McCarthy blacklist within the TSDB is illegal for many reasons. First, it exceeds the
legal authority specified in the “Presidential Directive” that led to the creation of the TSDB.

(Exh. 1). HSPD-6 authorized the creation of a terrorist screening system. No one that does not

meet the “reasonable suspicion”standard of being a terrorist should not appear in any list within
the TSDB. Id.

Thus, the existence of NIS/Handling Code 3 / 4 “lists” of non-terrorists within a terrorist
database is an illicit exercise of a limited power delegated to an agency without Congress'
consensus. This McCarthy blacklist thus represents an unconstitutional exercise of power by an
agency created within Defendant FBI without any known or stated benefit that justifies
preserving it.

The best evidence that proves that the McCarthy blacklists comprising Handling Codes 3
and 4 are for improper purposes unrelated to law enforcement is twofold. First: the individuals
listed therein are allowed to travel and/or don't get rigorous screening when doing so. (App. 3,
page 8, fn. 7). Second: Only the “Known or suspected Terrorist (KST) File” that constitutes the
“Watchlist” part of the TSDB is included within the National Crime Information Center (NCIC)
database that contains 14 other lists constantly available to law enforcement agencies through

Defendant FBI's NCIC system. (Complaint, 99 142-147, Exhibit 3, page 11,  34).
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Today, the unauthorized listing of non-terrorists in a terrorist screening database has
reached significant proportions. In this context, the NSA confirmed that Defendant FBI
maintained 200,000 “Targets” under warrantless surveillance. This amount represents 3.6% of
the National Security Agency's Targets, or 5.5 million targets listed in the TSDB. (Exh. 13).

On information and belief, there are 32 times more non-terrorists listed in the TSDB than
actual known and suspected terrorists. United States Department of Justice (“USDOJ”) Audit
reports of TSC operations carried out in 2005 and 2007 revealed that their sampling of the TSDB
revealed that only point twenty-nine percent (.29%) of its records belong to known and

suspected terrorists. (Exh. 5).

Watch Listed Persons by Handling Code
(Based on the subset of 109,849 records reviewed'')

> Other, 2991,
/ Handling Code 3, N 2.72%
24,210, 22.04%

Handling Code 1,
193,0.18%

Handling Code 2.
125,0.11%

Source: TSC Management

Pursuant to the sampling carried out for a 2005 USDOJ Office of the Inspector General
audit' entitled “Review of the Terrorist Screening Center”, 99.71% of people listed in the TSDB
don't meet the criteria to be in a terrorist database.

Defendant FBI has stated that the McCarthy blacklist list is maintained “...for the sole
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purpose of supporting certain special screening functions of DHS and State (such as determining
eligibility for immigration to the U.S.).” (Exh. 3, p. 7 fn. 7).

However, when encountering a person listed in the Handling Codes 3 and 4 of the TSDB,
law-enforcement agents are encouraged to go on a fishing expedition “on-scene investigation”
to “[d]etermine if the individual is of law enforcement interest” and/or “[glain sufficient
information to positively identify the individual. (Exh. 7, p. 3).

Defendants overlook the uncontroverted fact that HSPD-6 only authorized the TSDB as a
terrorist screening tool. (Exh. 1). Defendants' inclusion of “other purposes” or lists is an act
contrary to law.

Consequently, Defendants should be ordered to immediately eliminate and recall all the
Handling Code 3 and 4 lists disseminated. Defendant FBI acknowledged in Elhady v. Kable, 391
F.Supp.3d 562 (E.D.Va. 2019), rev'd 993 F.3d 208 (4th Cir. 2021), that it shares the TSDB with
over 18,000 federal, state and tribal law enforcement agencies, corporations and individuals to
whom the lists are distributed. (Exh. 4, p. 103, lines 8-10), as well as 1441 non-government
entities including private employment, background check, and credit agencies. (Complaint, 1
161, 163) Plaintiffs request the Court take judicial notice of these facts.

Another reason why the McCarthy blacklist within the TSDB is illegal is that once a
person's name is included therein, it will permanently linger on it. (Complaint, § 151, 155). In a
2009 audit of the TSC, USDOJ found Defendant FBI failed to observe its own policies
mandating removal of NIS from the list. (Exh. 6, pages 36-37).

USDOJ's 2009 TSC audit covering from 2005 to 2008 TSC operations revealed that even
though “FBI policy generally requires that subjects of closed terrorism investigations be removed
from the “watchlist”, “in 72 percent of the closed cases reviewed, we found that the FBI failed to

remove subjects from the watchlist as required by FBI policy” (Exh. 6, p. iv-v). The report also

8
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concluded that 35 percent of the identities in the TSDB “did not contain a current international
terrorism, domestic terrorism, or bombing case designation.” (Exh. 5, p. 54; Complaint, § 192).

What makes the violation of non-investigative subjects' due process rights even more
egregious is that Defendant FBI prevents individuals from asserting their constitutional right to
challenge their inclusion on the list by denying in the first place, the information that they are on
it. (Complaint, 99 336-337).

Substantive due process limits what the government may do in both its legislative and
executive capacities. The Supreme Court has found substantive due process violations where
government action has infringed a “fundamental” right without a “compelling” government
purpose, as well as where government action deprives a person of life, liberty, or property in a
manner so arbitrary it “shocks the conscience”. Washington v. Glucksberg, 521 U.S. 702, 721-
722 (1997); Cty. of Sacramento v. Lewis, 523 U.S. 833, 846 (1998).

Prior to the filing of this complaint, the individual Plaintiffs served on Defendant FBI and
Defendant DHS Privacy Act requests asking for information about their inclusion in the TSDB.
Their requests were denied. (Complaint, 9 58-61.)

The stated purpose for TSDB secrecy upheld in previous cases doesn't apply here. “The
government has a general policy of not disclosing TSDB status, whether positive or negative, in
response to inquiries...[because] [d]isclosure would disrupt and potentially destroy
counterterrorism investigations because terrorists could alter their behavior, avoid detection, and
destroy evidence.” Elhady v. Kable, 993 F.3d 208 (2021).

Since Defendant FBI has admitted that NIS do not meet the “known or suspected
terrorist” criteria, there are no grounds that justify the secrecy of the TSDB McCarthy blacklist.
(Exh. 3, p. 7-8, fn. 7).

Unlike the individuals listed in the Watchlist components of the TSDB (KST) that have
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survived previous judicial challenges, (Complaint, 19 171, 174), Plaintiffs and TJ Members
have no meaningful redress mechanism to challenge their eternal inclusion on the
McCarthy blacklist. The names languish eternally in the list as there is no mechanism for listed
individuals to find out their name was ever included on the list nor for their removal from it.

As of 2017, Defendant FBI witness Timothy Groh, former Deputy Director of the TSC,
asserted in Elhady v. Piehota, 303 F.Supp.3d 453 (E.D.Va. 2017), that the TSDB was estimated
to contain 1.1 million records. (Complaint, ¥ 198). Based on information produced in previous
litigation challenging the Watchlist, the TSDB is estimated to contain over 6 million records. If
USDOJ's 99.71% trend of non-terrorists in the list is to be relied upon, this translates to an
estimated total 5,982,600 names of non-terrorists included in the TSDB, 300,000 on U.S. soil.

The secret inclusion and indefinite retention of Plaintiffs' and TJ Members' names
on a terrorist database constitutes a per se violation of their substantive due process rights
protected under the United States Constitution that warrants the Court order its
elimination.

These violations to the United States Constitution should be enough for the Court to issue
the Preliminary Injunction sought herein to order Defendant FBI to recall all the Handling Code
3 and 4 lists distributed throughout the nation and the world, and order the immediate elimination
of those components of the TSDB.

Plaintiffs ask that upon issuing the injunctive relief sought, the Court issue an order
prohibiting Defendants from creating another secret list to transfer the names of non-
investigative subjects to it in order to perpetuate their illegal targeting of individuals. (Complaint,
€ 355). This, in light of the uncontroverted fact that a few months after Hon. Anthony Trenga of
the Eastern District of Virginia in Elhady v. Kable, supra, held that the TSDB failed to provide

constitutionally sufficient procedural due process, then-Attorney General William Barr

10
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